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OPINION
. Facts

The Defendant pled guilty to one count of theft over $1000.00, a Class D felony, in case
number 11-CR03168, and, in case number 11-11612, to one count of burglary, a Class D felony, and
one count of theft over $500.00, a Class E felony. At the sentencing hearing, the Defendant’s
presentencereport wasadmitted into evidence. Additionally, John Oden, oneof thevictims, testified
that, at the time of this crime, he lived in Thompson Station, and he had a workshop about one
hundred feet behind hishome. He said that helearned that hisworkshop had been burglarized when
he looked for ayard machine and could not find it. Hetestified that, at first, he thought that he had
left the machine in the wooded area behind his home, but he could not find it. Oden testified that
he then noticed that hisdrill, acircular saw, and areciprocating saw were also missing. Herealized
that he did not leave theseitemsin the yard. Oden testified that the following items were missing:
aStihl weedeater; aMilwaukee Sawzall; aPorter Cable skill saw; aDewalt cordlessdrill; andaStihl



gas leaf blower. He said that the police eventually recovered all of the items except for the leaf
blower. Oden testified that the leaf blower cost $184.00. He said that he did not know the
Defendant, and he only learned that the Defendant was arrested when a police officer returned his
tools. Oden testified that he had never had anything stolen from him before thisincident. He said
that hefelt “[p]retty uncomfortable” from thisincident, and heworried that “it might happen again.”
Oden testified that he was surprised that the Defendant was not in jail, based on the Defendant’s
record. On cross-examination, Oden testified that he was aware that the Defendant pled guilty to a
felony, and, although he wanted to see the Defendant go to prison, he agreed that being labeled a
convicted felon was punishment.

George Wollastestified that the Defendant had worked for him, “on and off” for about three
years. He said that, during this employment, the Defendant stolefrom him. Wollastestified that he
was “hurt” by the Defendant, but he would not judge the Defendant. He said that he would have
given the Defendant something if the Defendant had asked him. Wollastestified that the Defendant
stole atool used to dig trees from him that was worth about $1295.00, and he said that he did not
have insurance for the equipment.

David Pratt testified that he prepared the presentence report. He said that, during his
investigation of the Defendant, he determined that the Defendant was, at the time of the hearing, on
misdemeanor probation and was in good standing.

On cross-examination, Pratt testified that the Defendant was on bond in Davidson County
when hewas arrested for at |east one of the casesin Williamson County. He said that the Defendant
was charged with telephone harassment based on calls the Defendant made to the Williamson
County Criminal Justice Center. Pratt testified that, in 1990, the Defendant was originally charged
with aggravated assault with a deadly weapon, but that charge was reduced to simple assault. He
said that, although the presentence report said that the Defendant was fourteen at the time of the
offense, that information was incorrect and he was unable to correct this before the sentencing
hearing. Pratt testified that the Defendant was not a juvenile when he committed that offense.

Pratt stated that the Defendant was convi cted of thefoll owing offenses: marijuanapossession
in 2002; telephone harassment in 1999; driving on arevoked licensein 1996; DUI in 1996; evading
arrest in 1996; driving on arevoked license in 1996; marijuana possession in 1995; DUI in 1985;
and assault in 1990. He said that, even though the Defendant has many DUI and marijuana
possession charges, the Defendant has not voluntarily committed himself to a treatment facility.
Pratt testified that the Defendant had counseling in the past, but he believed it was for anger
management and not drug or alcohol treatment. He said that, to his knowledge, the Defendant was
not on parole or probation when he committed the offenses in this case. Pratt testified that the
Defendant has no prior felonies, and he only included the convictionsin the presentence report that
he actualy knew were committed by the Defendant.

The Defendant asked the court to grant him probation. He admitted that he committed the
crimes, and he said that he pled guilty to the offenses. The Defendant stated that he*feel[s] terrible”
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and he “wanted to get . . . in contact with these two guys, but was told by the sheriff’ s department
not to do that.” He said that he is “devastated.” The Defendant testified that he had a substance
abuse problem but that “wasin the past,” and he does not have an alcohol problem. He said that he
did not have a problem with marijuana, but he smoked marijuana “more than occasional[ly].”

The Defendant testified that he has custody of his seven-year-old son, and he aso has a
seven-month-old daughter. He said that both children live with him. The Defendant testified that
heliveswith themother of hisdaughter, but they arenot married. He said that hisdaughter’ smother
was the victim of the domestic assault case for which he is on probation, and he went to anger
management classes. The Defendant testified that he is working full-time and taking care of his
children. He agreed that, in his twenties, he had “been in and out of trouble with the law,” but he
said that he has no felony convictions. He said that he would be more successful with a suspended
sentence now because he has his family. The Defendant testified that his brother had recently
committed suicide, and he said that it has had an impact on his entire family. He said that, if the
court wereto give him split confinement, he might be able to arrange to get some time off with his
employer and save hisjob. He said that he would be ableto find another job, but thejob that he has
now isavery good job that providesfor hisfamily “like. . . never before.” The Defendant testified
that hewas awarethat being aconvicted felon would stay with him for therest of hislife. On cross-
examination, the Defendant testified that he would pay whatever Oden thought he should, and he
estimated that theamount he shoul d pay woul d be approximately seven hundred dollars. Hetestified
that this case has been pending for about one year. He said that he does not have the funds to pay
in full, but he would make arrangements.

The Defendant testified that his girlfriend was the victim of the false imprisonment and
assault offenses for which he was previously convicted. He said that he has been arrested three or
four timesfor incidentsinvolving women that he has known or girlfriends. The Defendant testified
that he has been arrested three timesfor DUI, but he said that he does not have a drinking problem.
He explained that those instances occurred back when he had “no priorities,” and he does not drink
now. The Defendant testified that he takes two different medicationsfor hisback pain. He said that
he goes to both Narcotics Anonymous and Alcoholics Anonymous treatment, and the last time he
went wasthree or four weeksago. The Defendant stated that he went because hisbrother committed
suicide and he needed to talk with someone. He said that, prior to that, he had not been to treatment
in avery long time.

The Defendant testified that, even based on hisrecord, he did not think he should serve any
timein prison. He said that he deserved another chance. He said that the most time he had spent
injail wasone hundred days, and he said that he has violated his probation onetime. The Defendant
admitted that he has been convicted of violencetoward both mothersof hischildren. The Defendant
testified that, should he be sentenced to servejail time, his mother would haveto quit her job to care
for hisson. He said that he does not have anyone to care for his son, but his mother would quit her
job before she allowed DCS to take his child. The Defendant stated that the mother of his second
child would not be able to care for his seven-year-old son because she works.



The Defendant testified that he last used illegal drugsthe day before the hearing and that he
would fail amarijuanatest, if given to him. He said that he was at work for apool service when he
used the marijuana. He said that he rode with another employee, and he did not drive while at work,
but he admitted that he drove to and from work. He said that he paid around twenty dollars for the
marijuana, and he got it from a co-worker. The Defendant stated that he was doing “good” before
his brother’ s death, but that situation made him relapse.

Based upon this evidence, the trial court found:

The guiding principlesthat the court isrequired to use in determining whether or not
a defendant is an appropriate candidate for alternative sentencing are set forth at
Tennessee Code Annotated 40-35-103. The immediate statute before that is 40-35-
102 that doesrequirethecourt to consider alternative sentencingif thedefendant falls
within the parameters of aC, D or E felony and is astandard offender. And if that
isthe case, pursuant to that statute. . . [the Defendant is] presumed to be afavorable
candidate for alternative sentencing.

Y ou stand before the court today having been convicted of two Class D feloniesand
one Class E felony as a standard offender in all counts so, therefore, you get the
presumption of aternative sentencing if there’ snot evidenceto the contrary that you
should receive alternative sentencing.

Then we move to Tennessee Code Annotated 40-35-103, the sentencing
considerations, which the court is to consider in implementing or fashioning an
appropriate sentence. | findinthiscasethat thisisnot a- - you have some positives
... thefact that [the Defendant was] honest about the use of marijuanayesterday is
a positive, [the Defendant has] no prior felony record, and I'm not sure about
remorsefulnessor not . . . because | would tend to think that aperson whoistruly and
genuinely remorseful would come into court today on these type of offensesalittle
bit better prepared than [the Defendant]. | suspect [the Defendant’ s| remorseful ness
ismore that [the Defendant] got caught as opposed to being truly sorry . . . .

But on the negative side there are plenty negativesin considering whether or not you
should serve this sentence or a portion of it and, of course, the glaring one is your
prior record. | think there was testimony, and it looks like the pre-sentence report
bears this out, there are at least a dozen prior misdemeanor convictions, [the
Defendant was] on bond for offenses out of Nashville at the time [the Defendant]
committed these offenses, [the Defendant has] violated probation before. . . thereare
illega drugs in [the Defendant’s| system as we sit here today. Those are al
considerations that | bear in mind in trying to determine whether or not [the
Defendant] should serve [his] sentence.



Thetrial court then sentenced the Defendant, as a Range | offender, to two yearsinjail for the theft
over $1000.00, two years for the burglary, and one year for the theft over $500.00. Thetrial court
ordered that, pursuant to the pleaagreement, the sentencesrun concurrently for an effective sentence
of two years.

Il1. Analysis

On appeal, the Defendant contests the manner of service of his sentence. Specificaly, the
Defendant assertsthat thetrial court should have sentenced himto an alternative sentence. The State
contends that the tria court properly denied the Defendant alternative sentencing.

When a defendant challenges the length, range or the manner of service of a sentence, itis
the duty of this Court to conduct a de novo review of the record with a presumption that “the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d) (2003). Thispresumptionis*‘conditioned upon the affirmative showingintherecord
that the trial court considered the sentencing principles and all relevant facts and circumstances.’”
State v. Ross, 49 S.W.3d 833, 847 (Tenn. 2001) (quoting State v. Pettus, 986 S.\W.2d 540, 543
(Tenn. 1999)); Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). The presumption does not apply
tothelegal conclusionsreached by thetrial court in sentencing adefendant or to the determinations
made by the trial court which are predicated upon uncontroverted facts. State v. Dean, 76 S.W.3d
352, 377 (Tenn. Crim. App. 2001); State v. Butler, 900 S.W.2d 305, 311 (Tenn. Crim. App. 1994);
State v. Smith 891 SW.2d 922, 929 (Tenn. Crim. App. 1994). In conducting ade novo review of
a sentence, we must consider: (a) any evidence received at the trial and/or sentencing hearing; (b)
the presentence report; (c) the principles of sentencing; (d) the arguments of counsel relative to
sentencing alternatives; (€) the nature and characteristics of the offense; (f) any mitigating or
statutory enhancement factors; (g) any statements made by the defendant on his or her own behalf;
and (h) thedefendant’ spotential or lack of potential for rehabilitation or treatment. Tenn. Code Ann.
§ 40-35-210 (2003); State v. Taylor, 63 SW.3d 400, 411 (Tenn. Crim. App. 2001). The party
challenging a sentence imposed by thetrial court has the burden of establishing that the sentenceis
erroneous. Tenn. Code Ann. 8§ 40-35-401(d), Sentencing Comm’n Cmts,

In the case under submission, we conclude that there is ample evidence that the tria court
considered the sentencing principlesand all relevant facts and circumstances. Therefore, wereview
its decision de novo with a presumption of correctness. Accordingly, so long as the trial court
complied with the purposes and procedures of the 1989 Sentencing Act and its findings are
supported by the factual record, this Court may not disturb this sentence even if we would have
preferred adifferent result. See Tenn. Code Ann. § 40-35-210, Sentencing Comm’ n Cmits; Statev.
Fletcher, 805 S.\W.2d 785, 789 (Tenn. Crim. App. 1991).

A defendant is eligible for aternative sentencing if the sentence actually imposed is eight
years or less. Tenn. Code Ann. 8§ 40-35-303(a) (2003). A defendant who is a standard offender
convicted of a Class C, D, or E felony is presumed to be a favorable candidate for alternative
sentencing optionsin the absence of evidenceto the contrary. Tenn. Code Ann. 8 40-35-102(b)(6)
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(2003). In determining whether to grant or deny probation, the trial court may consider the
following: the circumstances of the offense; the defendant’ s criminal record; background and social
history; the defendant’ s physical and mental health; the deterrent effect on other criminal activity;
and the likelihood that probation isin the best interests of both the public and the defendant. State
v. Parker, 932 SW.2d 945, 958 (Tenn. Crim. App. 1996). The Defendant bears the burden of
establishing suitability for probation. Tenn. Code Ann. § 40-35-303(b); Ashby, 823 SW.2d at 169.
The presumption in favor of alternative sentencing may be overcome by facts contained in the
presentence report, evidence presented by the State, the testimony of the accused or a defense
witness, or any other source, provided it ismade part of therecord. Statev. Parker, 932 S\W.2d 945,
958 (Tenn. Crim. App. 1996). Sentencesinvolving confinement should bebased uponthefollowing
considerations:

(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant.

Tenn. Code Ann. § 40-35-103 (2003).

In the case under submission, therecord evincesthat the trial court considered these factors
when it sentenced the Defendant. In denying alternative sentencing, the trial court explained:

| find in this case that confinement is necessary to protect society by restraining a
defendant who has along history of crimina conduct, furthermore, measures less
restrictive than confinement have frequently or recently been applied, and I’'m not
sure how recent that it was that [the Defendant] violated [his] probation, but [the
Defendant has] violated probation in the past, but the main reason that [the
Defendant] should serve [his] sentence in this case is because [he has] been given
opportunity after opportunity. [He] continues to commit crimes, [his] smoking
marijuana yesterday and driving wasacrime, in and of itself .. ..

| just have no assurance, based upon the evidence that is before me, that [the
Defendant] will be successful on probation of any type. So therefore, all of that
overcomesyour presumption of favorablenessfor alternative sentencing, andit’ sjust
time that [the Defendant] serve the sentence that’ s been imposed.

The evidence does not preponderate against thetrial court’ sfinding. Therecord reflectsthat
the Defendant has along history of criminal activity including amost a dozen prior misdemeanor
convictions. The record also shows that the Defendant has violated his probation on at least one
occasion. Thetrial court concluded that, therefore, there was no evidence that the Defendant would
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be successful at a form of aternative sentencing. Further, the trial court determined that the
Defendant continued to participatein criminal conduct, and the Defendant admitted at the sentencing
hearing that he had smoked marijuana the day prior to the sentencing hearing. Therefore, we
conclude that the evidence does not preponderate against the trial court’s determination as to the
manner of service of the Defendant’s sentence. Thisissue iswithout merit.

I11. Conclusion

In accordance with the foregoing reasoning and authorities, we affirm the Defendant’s
sentence.

ROBERT W. WEDEMEY ER, JUDGE



